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I. STATEMENT OF THE CASE 
A. Nature of the Case. 
Assisted Living Concepts, Inc., (hereinafter "ALC") appeals from the decision of 
the Idaho Industrial Commission (hereinafter "Commission"). The Commission had reversed the 
decision of the Appeals Examiner, and granted employment benefits to Brooke A. Stark 
(hereinafter "Stark"). The vast weight of the evidence shows that Stark was discharged based 
upon her misconduct in connection with her employment. 
B. Proceedings Below. 
The parties have addressed the pertinent proceedings in prior briefing in this 
matter. That being said, it should be noted that the Appeals Examiner, in finding that Stark was 
not eligible for unemployment benefits, based his decision on two separate grounds: (1) that the 
conduct fell below a standard of behavior that the employer had a right to expect, and (2) that the 
conduct "demonstrated a willful disregard for the employer's interests." R. 3. 
In its subsequent Decision and Order, the Commission failed to examine the 
second ground cited by the Appeals Examiner. Instead, the Commission only analyzed the case 
under a "disregard of a standard-of-behavior" definition of misconduct. R. 25. The Commission 
also expressly acknowledged that it must consider, not one, but three separate grounds, in 
detennining whether misconduct exists. R. 25. It is undisputed that the Commission's decision 
analyzed Stark's conduct with regard to the standard-of-behavior definition of misconduct, but 
failed to examine the other two grounds for determining misconduct. R. 25-28. 
C. Statement of Facts. 
The Appellant and Respondent have set forth the pertinent statements of facts in 
this case. In addition, the record contains further infonnation and facts pertaining to this case, 
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which record is not particularly lengthy. Significantly, it is undisputed that Stark was told several 
times to divulge the information, but she refused to do so. The Commission in its Decision and 
Order determined that Stark's refusal to comply was not misconduct, but rather a "good-faith 
error in judgment or discretion." R. 27. The facts of record show that the misconduct was not a 
good-faith error in judgment or discretion, but rather intentional, willful conduct. Furthermore, it 
is undisputed that Stark was warned several times to provide the information, and therefore this 
was not an isolated event. 
I. ISSUES ON APPEAL 
There are no additional issues raised in this Reply Brief. 
II. ARGUMENT 
A. Standards of Review. 
The Court exercises free review over the Commission's legal conclusions in this 
matter. Laundry v. Franciscan Healthcare Ctr., 125 Idaho 279, 869 P.2d 1374 (1994); see also 
Moore v. Melaleuca, 13 7 Idaho 23, 43 P .3d 782 (2002 ). Some case law indicates that the issue of 
whether insubordination constitutes "misconduct" is a question of law. See Avery v. B&B Rental 
Toilets, 97 Idaho 611, 614, 549 P.2d 270, 273 (1976). More recent case law suggests that the 
issue of misconduct is a question of fact. Mussman v. Kootenai County, 150 Idaho 68, 72, 244 
P.3d 212,216 (2010). 
B. The Commissions' Decision is Clearly Erroneous. 
1. The Commission committed reversible legal error by not considering 
all three statutory grounds. 
ALC is not limited in proving its case of misconduct through only a single 
ground. The Court should reverse and/or remand this case as the Commission failed to consider 
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all three grounds to determine if there was "misconduct." Under Idaho statute, an individual is 
only entitled to unemployment benefits where the unemployment is not due to the fact that he or 
she was discharged for misconduct "in connection with his [or her] employment." LC. § 72-
1366(5). Employment-related misconduct as utilized in this statutory section includes "any of 
the following": "[A] willful, intentional disregard of the employer's interests; (2) a deliberate 
violation of the employer's reasonable rules; QI (3) a disregard of a standard of behavior which 
the employer has a right to expect of his employees." Mussman, 150 Idaho at 72, 244 P.3d at 
216 (citing Kivalu v. Life Care Centers of America, 142 Idaho 262, 264, 127 P.3d 165, 167 
(2005) and IDAPA 09.01.30.275.02) (emphasis added). 
It is well-established in Idaho that the Commission "must consider all three 
grounds when making its determination of misconduct." Id. ( citing Smith v. Zero Defects, Inc., 
132 Idaho 881, 884, 980 P.2d 545, 548 (1999)). Further, under the pertinent IDAPA section, 
misconduct may be established even if it involves only "one" of the foregoing grounds. See 
IDAPA 09.01.30.275.02. Thus, the Commission was required to consider each of the three 
grounds. 
Moreover, the inquiry is not whether the employer's reason for discharge was 
reasonable, but whether the misconduct was work-related. Mussman, at 72, 244 P.3d at 216 
( citing Bea~y v. Ciry of Idaho Falls, 110 Idaho 891, 892, 719 P .2d 1151, 1152 (1986)). 
A review of Idaho case authorities does not reveal any specific exceptions to the 
forgoing rules in so-called "insubordination" cases. The Commission and Respondent apparently 
rely on the language in Folks v. Moscow School District No. 281, 129 Idaho 883, 887, 933 P.2d 
642, 646 (1997), for the proposition that intentional insubordination claims have been analyzed 
under the "disregard of standard behavior" prong. Id. The Commission and Respondent now 
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essentially argue that a case involving aspects of insubordination can only be proven through the 
"disregard of standard behavior" prong. The opinion in Folks goes on to say, however, that 
"intentional insubordination is merely one way by which an employer can prove misconduct as a 
disregard of the standards of behavior which the employer has a right to expect." Id. (emphasis 
added). As a result, an employer is not limited to a single method alone in proving its case. 
Thus, this Court has not diminished the Commission's requirement to consider a 
misconduct claim under all of the three grounds advanced by the employer as set forth above or 
in IDAP A. See ,Mussman, 150 Idaho at 72, 244 P .3d at 216 ( citing Kivalu v. Life Care Centers of 
America, 142 Idaho 262, 264, 127 P.3d 165, 167 (2005) and IDAPA 09.01.30.275.02). In other 
words, ALC is not required to only pursue a rejection of benefits case based upon intentional 
insubordination, but may advance other claims, including a willful, intentional disregard of the 
employer's interest, as it has done in this case. 
It should be noted that the Commission's own Decision and Order recognizes that 
the Court ''requires the Commission to consider all three grounds in determining whether 
misconduct exists." R. 25 (citing Smith v. Zero Defects, Inc., 132 Idaho 881, 884, 980 P.2d 545, 
548 (1999). Yet, the Commission's Decision and Order fails to do this. Therefore, at a very 
minimum, the Court should remand this matter, if not reverse it, to allow the Commission to 
consider all three grounds allowed by the employer to show misconduct. 
2. ALC has established a wiJlful, intentional disregard of its interest by 
Stark. 
The record demonstrates a willful, intentional disregard by Stark of ALC's 
interests. Under Idaho law, misconduct may be shown by willful, intentional disregard of the 
employer's interest Afussman, 150 Idaho at 72, 244 P.3d at 216. The Commission completely 
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failed to consider whether Stark's refusal to provide requested information demonstrated a 
willful, intentional disregard of the employer's interest. This despite the fact that the Appeals 
Examiner specifically addressed this issue m his decision as follows: 
The employer discharged the claimant for insubordination after the 
claimant refused to disclose the source of a rumor that Teton 
House was closing. The employer's directive that the claimant 
disclose the source of the rumor was reasonable. The employer 
had a legitimate reason for wanting to determine the source of the 
rumor in order to address the matter and prevent further damage to 
the employer's interests. The claimant's conduct in refusing to 
disclose the source of the rumor was conduct that fell below a 
standard of behavior that the employer had a right to expect, and 
also demonstrated a willful disregard for the employer's 
interests. 
R. 3 ( emphasis added). 
The facts of record show that Stark's conduct was clearly willful and intentional. 
After several requests for infonnation, and after receiving warnings, Stark refused to give 
information to ALC. Tr. p. 7, LL.2-20. Further, neither Respondent nor the Commission dispute 
that the conduct was willful or intentional. Thus, the inquiry becomes whether Stark disregarded 
the employer's interests. 
The facts show that Stark had several conference calls with top management in a 
short period of time. Tr. pp. 6-7. She was asked, and acknowledged, the importance of correcting 
the situation. Tr. p. 7, LL. 11-15. Even the Commission in its decision recognized that it was 
within ALC's discretion to discharge Stark, "and it may very well have been in its best interest 
to do so." R. 27-28 ( emphasis added). Yet the Commission, unlike the Appeals Examiner, failed 
to consider this issue. 
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Accordingly, the Court should hold that ALC has established a willful, intentional 
disregard of its interest by Stark. 
3. Stark's conduct was intentional, and not merely negligent. 
The facts of record also show that the misconduct was not a good-faith error in 
judgment or discretion, but rather intentional, deliberate conduct. It is undisputed that Stark was 
asked several times, over a period of hours, and even warned, that she needed to provide the 
infonnation, but she refused to do so. Tr. pp. 6-7. Thus, Stark's conduct was a far-cry from 
the requirements of IDAPA 09.01.30.275.03, as her conduct was not mere inefficiency, 
incapacity, ordinary negligence or good-faith errors in jud!:,llllent. Stark knew precisely what she 
was doing. Ibis, this IDAP A exception does not apply. 
4. Stark's refusal to provide information when requested falls below the 
standard of behavior expected by a reasonable employer. 
Under the standard of behavior test, the employer must prove that the employee's 
conduct fell below the standard of behavior expected by the employer, and that the employer's 
expectations were objectively reasonable under the circumstances. itfussman, 150 Idaho at 72, 
244 P.3d at 216 (citations omitted). 
In its decision, the Commission inappropriately applied a causation test, without 
any basis or legal citation. R. 26. Specifically, the Commission held that there was no evidence 
that Claimant by revealing the source would allow her employer to put an end to the rumor. R. 
26. This causation test is irreJevant to the legal inquiry, and should be reversed so that the 
Commission can apply the proper standard as to objectively reasonable expectations. Such a 
retrospective causation test is not appropriate, as the question is not what would prove effective 
or ineffective, but what was objectively reasonable. 
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In contrast, the record establishes that ALC subjectively expected Stark to 
disclose the identity of the person within the organization. An expectation flows naturally from 
the employment relationship when expectations are common among employees in general or 
within a particular enterprise. See Appeals Examiner of Idaho Department of Labor v. JR Simplot 
Company, 131 Idaho 318,322,950 P.2d 1097, 1101 (1998). 
In this case, the records show there was a reasonable expectation that employees 
will answer questions put to them by the president and CEO of the company. Such expectations 
flow naturally from the employment relationship. The president and CEO of ALC took the time 
to personally call Stark. It was explained that the infonnation was important. Stark, point-blank, 
refused to answer. ALC needed to stop the rumor from continuing to prevent any further 
damages to its interest, or at least reasonably believed the same. Therefore, it was a reasonable 
expectation for ALC to attempt to find out the source of the rumor. Even the Commission in its 
decision recognized that it was within ALC's discretion to discharge Stark, "and it may very well 
have been in its best interest to do so." R. 27-28 (emphasis added). Thus, ALC's expectation 
was objectively reasonable. 
III. CONCLUSION 
Based upon the foregoing, ALC respectfully requests that this Court set aside the 
Commission's Findings of Fact, Conclusions of Law and Order entered in this matter, as it is 
erroneous and unsubstantiated by competent evidence. 
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DA TED this~ day of September, 2011. 
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GARRETT RICHARDSON, PLLC 
By ___________ ---t----'--"'----
Nancy J. Garrett - Of the Firm 
Attorneys for Employer/ Appellant 
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and correct copy of the foregoing APPELLANT'S REPLY TO BRIEF OF RESPONDENT 
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Brooke A. Stark 
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Tracey K. Rolfsen 
Deputy Attorney General 
Idaho Department of Labor 
State House Mail 
317 W. Main Street 
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